
ITEM II
:
AMENDMENT OF LABOUR LAWS

SECTION-1: AMENDMENT OF WAGE RELATED LABOUR LAWS

 
Presently, there are about fifty different labour laws which,  to an outsider appear difficult to comprehend and too much to digest.  The Second National Commission on Labour (2nd NCL) which  submitted  its Report in June,2002,  had recommended that the existing set of labour laws should be broadly clubbed into four or five groups of laws pertaining to Industrial Relations, Wages, Social Security, Health & Safety, Welfare and working conditions etc. The Commission, inter-alia also suggested an indicative draft law on Wages amalgamating Minimum Wages Act, 1948, Payment of Wages Act, 1936, and Payment of Bonus Act, 1965 besides Equal Remuneration Act, 1976. 

 
The issue of amalgamation of the above Acts was referred to 
Shri S.Gopalan, former Labour Secretary who was engaged by the Ministry of Labour and Employment as Consultant. His recommendations in gist are as under:

“The provisions of the existing laws are rather precise and compact.  While integration of these laws is theoretically and technically feasible, it does not result in any simplification.”  


Ministry also agreed to above opinion and finally it decided to go ahead with amendments in individual Acts.  The present position and proposed amendments in respect of wage related acts is as follows:

(i)
The Payment of Wages Act, 1936

 
The Payment of Wages Act is a labour friendly Central legislation which ensures that wages payable to employed persons are timely disbursed and no unauthorized deductions are made from their wages.  The Act has a principal clause of wage ceiling which decides the coverage of the Act.  Till now, it covered only those employees whose wage ceilings are less than Rs.1600 p.m.  Accordingly, a Bill namely The Payment of Wages (Amendment) Bill, 2005 to enhance the wage ceiling from Rs.1600/- to Rs.6500/- per month and enhancement in penal provisions etc. has been passed by Lok Sabha on 17.8.2005 and by Rajya Sabha on 24.8.2005.  The Payment of Wages (Amendment) Act, 2005 has received the assent of the President on 5th September, 2005 and has been notified by Ministry of Law and Justice on 6th September, 2005. The effective date of its implementation is being notified by the Ministry of Labour and Employment. 

  
In view of the facts stated above, the Payment of wages (Amendment) Bill 2005 (Now Act 41 of 2005) has been kept outside the purview of the discussion in ensuring ILC.  The amendment proposals in respect of Payment of Bonus Act, 1965 and Minimum Wages Act, 1948 are presented as below:

(ii)
The Payment of Bonus Act, 1965:  


A proposal to amend the Payment of Bonus Act, 1965 so as to enhance the eligibility limit from Rs.3500/- to RS.7500/- and calculation ceiling from Rs.2500/- to Rs.3500/- as per the recommendations of Second National Commission on Labour (NCL) is under consideration in consultation with all concerned.  

(iii)
The Minimum Wages Act, 1948

 
The Minimum Wages Act was enacted in the year 1948 to safeguard the interests of the workers in the unorganized sector who are vulnerable to exploitation due to illiteracy, lack of bargaining power and institutional backup. The Act binds employers to pay the minimum wages to the workers engaged in the scheduled employments and provides for fixation of number of working hours constituting a normal working day, weekly rest, overtime, to secure enforcement of the Act, filing of claims before the claim authority, legal and penal provisions against the defaulting employers etc. Under the Act both Central and State Governments are the appropriate government to fix, revise and enforce minimum wages in the scheduled employments under their respective jurisdiction.

 
 In order to protect the wage against inflation, the concept of Variable Dearness Allowance has been floated linking the minimum wage to the Consumer Price Index. The enforcement of the Act is secured at two levels. In the Central sphere, the implementation is ensured through the office of Chief Labour Commissioner (Central) while in the State sphere it is through State Enforcement Machinery.  

 
The Minimum Wages Act, 1948 was last amended in the year 1986 and at present a comprehensive amendment is under consideration of the Government.  As per direction of the Cabinet, draft proposals were circulated on 2.7.2001 to all the State Governments/UT administrators for obtaining approval of the respective Labour Ministers.  The comments received there from are being examined in the Ministry. The proposed amendments alongwith the present provisions in the Minimum Wages Act, 1948,  as annexed, are open for discussion.

 
ANNEXURE

EXISTING PROVISIONS AND AMENDMENT PROPOSALS TO THE MINIMUM WAGES ACT, 1948

	Sl. 

No.
	Section 

 (1)
	Existing Provision

(2)
	Amendment under Discussion 

(3)

	1
	3(1) (a)
	The appropriate Government shall, in the manner hereinafter provided,-

Fix the minimum rates of wages payable to employees employed in an employment specified in Part I or Part II of the Schedule and in an employment added to either Part by notification under Section 27:
	The appropriate Government shall, in the manner hereinafter provided,-

Fix the minimum rates of wages payable to employees employed in an employment specified in Part I or Part II of the Schedule and in an employment added to either Part by notification under Section 27:  The Minimum rate of Wages fixed by the appropriate Government will also be applicable to “Other Employments not covered in the Schedule”.



	2.
	3(1)(b)
	Review/revision of minimum rates of wages at intervals not exceeding 5 years.
	To reduce the period of review/revision from 5 years to 2 years unless the minimum wage has a component of VDA linked to CPI in which case it shall continue to be 5 years.



	3
	3(2-A)
	During the pendency of an industrial dispute regarding payment of minimum wages before a Tribunal etc. under the ID Act, if the minimum wages are revised in any manner, then the revised rates will not be payable to such employees.


	To ensure the payment of wages to such workers at revised rates during the pendency of the wage dispute which would be payable from the date of such revision.

	4
	3(3)(a) (iii)
	Fixation of different rates of wages for adults, adolescents, children and apprentices. 


	To delete this provision relating to differential wages.

	5.
	8(2) and 9
	The Central Advisory Board and various Committees of Minimum Wages must have representatives inter alia from the scheduled employments.
	To add the following proviso “provided that all scheduled employments need not be individually; represented in the Advisory Boards/Committees/ Sub-Committees.”



	6
	11(2)
	The appropriate Government may authorize payment of minimum wages either wholly or partly in kind.
	The wages may be paid in cash except agricultural operations where it can be wholly in kind as decided by the appropriate Governments.



	7
	18(3)
	The appropriate Government may, by rules made under this Act, provide for issue of wages books or wage slips to employees employed in any scheduled employment in respect of which minimum rates of wages have been fixed and prescribed, the manner in which entries shall be made and authenticated in such wage books or wage slips by the employer or his agent.
	The appropriate Government may, by rules made under this Act, provide for issue of employment cards, wage books or wage slips to employees employed in any scheduled employment in respect of which minimum rates of wages have been fixed and prescribed, the manner in which entries shall be made and authenticated in such employment cards, wage books or wage slips by the employer or his agent.



	8.
	20(1)
	Regional Labour commissioners/State Labour Commissioners are competent authorities for adjudicating the wage claims.
	To empower the appropriate Government to appoint Assistant/Regional Labour Commissioners, as claim authority at the Central level and the Labour Officer, Commissioner at the State level provided the officer as appointed has at least two years experience in the related field.  Also, the term “Stipendiary Magistrates” will be substituted by “Executive or Judicial Magistrates”.

To also add a provision to enable aggrieved employee or his heir or a registered voluntary organization or a registered trade union of which the employee is a member to file a claim.



	9.
	20(2)
	Period of limitation for submission of claim applications is 6 months from the day it becomes due.


	To enhance this period to two years.

	10.
	20 (3)(ii)
	When a claim is entertained, the Claims Authority may inter-alia direct the payment of compensation not exceeding Rs. 10/-.


	To enhance the amount of compensation in cases other than short payment of wages to a maximum of 10 times of the amount due to a worker.



	11
	20(5)(b)
	The Claim Authority has to approach the magistrate in case the Claim Authority himself is not a magistrate to recover the awarded amount from the delinquent employer as if the awarded amount is a fine imposed by such magistrate. 


	The claim authority to recover the amount by issuing a certificate to the District Collector or any other Officer authorized on his behalf who shall proceed to recover it as arrears of land revenue.

	12
	20(7)
	
	Amendment of a technical nature to replace the words “Chapter XXXV” of the Code of Criminal Procedure, 1898 by “Chapter XXVI” of the Code of Criminal Procedure, 1973 (2 of 1974).



	13
	20(8)
	To add a new provision 20(8)
	To empower the Claims Authority to direct an employer to deposit with the authority an amount not exceeding 50% of the claim during the pendency of claim case and in case of failure of an employer in depositing the amount, the Claim Authority to recover the amount by issuing a certificate to the District Collector or any other officer authorized on his behalf who shall proceed to recover it as arrears of land revenue.



	14
	21(1)
	Single application in respect of a number of employees (Subject to such rules as may be prescribed, a single application) may be presented under Section 20 on behalf or in respect of any number of employees employed in the scheduled employment in respect of which minimum rates of wages have been fixed and in such cases the maximum compensation which may be awarded under sub-section (3) of Section 20 shall not exceed 10 times the aggregate amount of such excess (or Rs. 10 per head as the case may be).
	Single application in respect of a number of employees (Subject to such rules as may be prescribed, a single application) may be presented under Section 20 on behalf or in respect of any number of employees employed in the scheduled employment in respect of which minimum rates of wages have been fixed and in such cases the maximum compensation which may be awarded under sub-section (3) of Section 20 shall not exceed 10 times the aggregate amount of such excess (or Rs. 100 per head as the case may be).



	15
	21
	New provision under Section 21(3)
	To provide for disposal of claim cases by the authority within 6 months.  This period may, however, be extended further by the authority if both parties to the dispute agree for such extension of time or for any other reason to be recorded by the authority deciding the claim cases.



	16
	22
	Penalty of a fine upon Rs. 500/- or imprisonment upto 6 months or both for contravention of provision of Section 12 relating to payment of minimum wages and under section 13 relating to rules/orders fixing hours for a normal working day etc.
	To enhance fine upto Rs. 2000/- or imprisonment upto 6 months or both on first conviction. For the second and subsequent contraventions, penalty shall be imprisonment upto one year or a fine of 
Rs.5,000/- to Rs.10,000/ or both.



	17
	22 A
	For non-maintenance of registers and non- display of notice etc., a fine upto Rs.500/-
	To enhance fine upto Rs. 1000 for the first conviction and for the second and subsequent contraventions, a fine of 
Rs.5000/-.



	18
	22 AA
	New Provision 22AA for compounding of offences
	The appropriate Government is empowered to prescribe the officers or authorities, by a separate notification, who shall be authorized to compound any offence punishable under Section 22 and 22A.  The offences should be compoundable with fine only either before or after institution of the prosecution with an amount of composition fee which shall not exceed the maximum amount of fine for the offence and on the payment of wages and any other payment as mutually settled by the employer and the employee.  The notification shall also specify the manner and the amount of fine and composition fee to be imposed for each category of contravention.



	19
	27
	The appropriate Government, after giving by notification in the official gazette not less than 3 months notice of its intention to do so, may, by like notification, add to either part of the Schedule any employment in respect of which it is of opinion that minimum rates of wages should be fixed under this Act, and thereupon the Schedule shall in its application to the (State) be deemed to be amended accordingly.
	The appropriate Government, after giving by notification in the official gazette not less than 3 months notice of its intention to do so, may, by like notification, add or alter or delete or modify to either part of the Schedule any employment in respect of which it is of the opinion that minimum rates of wages should be fixed under this Act, and thereupon the Schedule shall in its application to the (State) be deemed to be amended accordingly.



	20.
	
	A new Section to be added.
	Delegation of powers by the Central Govt. to the State Governments.




*****

SECTION-II:
INDUSTRIAL DISPUTES ACT, 1947
The Industrial Disputes Act 1947 provides a framework for investigation and settlement of the industrial disputes.  The Act also seeks to regulate illegal strikes and lockouts, and provides protection to the workmen in case of lay-off, retrenchment and closure of establishments.

 2.      The Second National Commission on Labour had submitted its Report to the Government in June 2002.  These recommendations were discussed in the  Indian Labour Conference (ILC) held in September 2002 and  October 2003.  A national seminar involving the social partners was also held at V.V.Giri National Labour Institute, Noida, in February 2003 to discuss these recommendations.  So far, there has been no consensus on rationalisation of labour laws.

3.
Economic reforms, particularly liberalisation of industrial and trade policies have accentuated a demand for amending the Industrial Disputes Act 1947 so as to reorient it towards securing greater industrial harmony enhancing production and productivity, creating an environment to stimulate growth, attracting both domestic and foreign investment, while ensuring the dignity of labour and a fair deal to the workmen as per the National Common Minimum Programme of the Government.  To achieve these objectives, some  amendments are required to the Industrial Disputes Act, 1947 which was last amended in 1982.    The National Common Minimum Programme reads as follows:

“The UPA rejects the idea of automatic hire and fire.  It recognises that some changes in labour laws may be required but such changes must fully protect the interests of workers and families and must take place after full consultation with trade unions.  The UPA will pursue a dialogue with industry and trade unions on this issue before coming up with specific proposals.  However, labour laws other than the Industrial Disputes Act that create an Inspector Raj will be re-examined and procedures harmonised and streamlined”.


Keeping in view the spirit of Common Minimum Programme and protecting the interest of the workers and their families, the following amendments may be considered by the social partners.

 Grievance Redressal Authority

4(i).
In order to promote better industrial relations at the industrial establishment level, there is a long-felt need to provide for an internal grievance redressal machinery. The Bipartite Committee on new Industrial Relations Law (Ramanujam Committee) in its report had stated in regard to the disputes affecting individual employees that every establishment employing 50 or more persons must have a grievance redressal procedure. This recommendation of the Committee has been examined and it is proposed to provide an elaborate grievance ventilation and redressal machinery within an establishment having 20 or more workmen with two stage appeal. The decision taking authority on the grievance will be at the level of the person who supervises the workmen.  The first appeal will be at the next higher level, which could be the plant level.  The second appeal will be at the level of head of the industrial establishment.  The details of the internal grievance redressal machinery proposed are given in Annexure-I.

2nd NCL had recommended (Para 6.80) that every establishment shall establish a Grievance Redressal Committee consisting of equal number of workers' and employer’s representatives.  

Appropriate Government – Section 2(a)

(ii)

The present definition of the 'appropriate government' given in section 2(a) of the I.D. Act, 1947, as interpreted by the Hon'ble Supreme Court in the Judgement delivered on 30.08.2001 in the case of Steel Authority of India Ltd. & Others  Vs.  National Union Water Front Workers & Others does not give the powers of 'appropriate government' to the Central Govt. for all Central Public Sector Undertakings (CPSUs) although under Chapter-VB of the I.D. Act for purposes of lay-off, retrenchment and closure, the Central Government is the “appropriate government”.  As a result, for reference of industrial disputes to Tribunals under section-10 of the Act, in some cases State Governments will be the 'appropriate government' for CPSUs.  This has created certain anomalies and therefore it is proposed to change the definition as under:



The Central Government in addition to continuing as the “appropriate government” in respect of categories listed in Section 2(a)(i) of the I.D. Act (Annexure –II) would be the appropriate government in relation to :

(i) 
All Central Public Sector Undertakings or corporation or Boards or authorities established or constituted by an Act of Parliament; 

(ii)
Disputes of national importance or disputes, which have repercussion in more  than one State.

 
2nd NCL has recommended (Para 6.24) that the Central Govt. should be the `appropriate Govt.’ in respect of Central Government Establishments,  Railways, Posts, Telecommunications, Major Ports, Lighthouses, Food Corporation of India, Central Warehousing Corporation, banks (other than Cooperative banks, insurance, financial institutions, mines, stock exchanges, shipping, mints, security printing presses, air transport industry, petroleum industry, atomic energy, space,  broadcasting and television, defence establishments, Cantonment Boards, Central social security institutions and institutions such as those belonging to CSIR, ICAR, ICMR, NCERT and in respect of industrial disputes between the contractor and the contract labour engaged in these enterprises/establishments.  In respect of all others, the concerned State Government/Union Territory administrations should be the appropriate government. In case of dispute, the matter will be determined by the National Labour Relations Commission that we want to be set up.

Repeal of Section 2(c) of the I.D.(Amendment) Act, 1982.

(iii).

It is also proposed to repeal section 2(c) and section 24 of the ID (Amendment) Act, 1982, which have not been enforced as yet.  (Annexure III).
Reasons for not enforcing Section 2(c) of the I.D. (Amendment) Act, 1982:

 
In this regard the question of notification of Section 2(c) of the Industrial Disputes (Amendment) Act, 1982, GOM took note of the following:

(i) At the time of introduction of the Amendment Bill in Parliament a commitment had been given in the Statement of Objects and Reasons that a separate law for the settlement of grievances/disputes of workmen in respect of institutions proposed to be excluded from the definition of the term "industry" would be put in place.  This commitment has not yet been fulfilled.

(ii) A case is pending in the Hon'ble Supreme Court on section 2(j) in which the Government of India filed a writ petition by way of special leave appeal (civil) No.3712/95 from the Judgement of the High Court of Bombay at Nagpur in 
Shri Gajanan Maharaj Sanstha, Shegaon, Distt. Buldhana Vs. union of India, where the Government has informed the Hon'ble Apex Court that it has not been able to notify section 2(c) for want of an alternative grievance redressal machinery for the workmen of the excluded category of activities from the purview of the I.D. Act.  The Hon'ble Supreme Court, vide their Orders dated 02.02.1998 granted stay in this case.

(iii) In reply to a Starred Question in the Lok Sabha on 12th March, 2001 it had been stated that notification of section 2(c) of the I.D. (Amendment) Act, 1982 will have to await finalisation of the alternative grievance redressal machinery and until then the existing definition of  'industry' under the I.D. Act, 1947 would continue to prevail.

The GOM also noted that the Group of Secretaries had given the recommendation that notification of section 2(c) at this stage without creation of alternative grievance redressal machinery would create controversy and should not be considered.

Public Utility Services

(iv)
Section 2 (n) (vi) of the Industrial Disputes Act, 1947 stipulates that any industry specified in the First Schedule, may be declared by the appropriate Government, by a notification in the Official Gazette, to be a public utility service.  The period specified for such public utility service will not exceed six months in the first instance.  This period, however, could be extended by the appropriate Government from time to time, by any period not exceeding six months, at any one time.  It is proposed that the period of six months provided for validity of a notification for the first instance and for subsequent extensions, may be extended to three years to avoid unnecessary paper work and for administrative convenience.


The Ministry of Commerce have suggested that industries in Special Economic Zones, Export Processing Zones and 100% Export-Oriented Undertakings be declared permanent public utility service for improving the investment scenario in this sector.  It is, therefore,  proposed to insert a new entry to section-2(n)(v)(a):  Industries in Special Economic Zones/Export Processing Zones and 100% Export-Oriented Undertakings.
Relaxation of Qualification of Presiding Officers, CGIT.

(v).
At present serving/retired High Court/District Judges are eligible to work as Presiding Officers in the Central Government Industrial Tribunals. This is creating considerable problems in the availability of officers willing to serve as Presiding Officers in the Central Government Industrial Tribunals.

It is proposed to make officers of the Central Labour Service in Grade-III or State Labour Service of the rank of Joint Labour Commissioner with five years experience, Indian Legal Service in Grade-II with three years of experience eligible for the post of Presiding Officer in the Central Govt. Industrial Tribunals.

 
2nd NCL has recommended (Para 6.95) that Dy. Labour Commissioner/RLC with 10 years experience in the labour deptt. and a degree in law may be eligible for being appointed as P.O. of Labour Court.

Power to enforce Decree by Tribunals

(vi)
At present there are no powers given to Tribunals under the I.D. Act to enforce the award/order given by them.  As a result, the enforcement machinery finds it extremely difficult to enforce the awards.


It is proposed to provide that any award, order or settlement made or issued or arrived at by or before a Tribunal or National Tribunal shall be executable as a decree of Civil Court and also to provide for transmitting any award, order or settlement to a Civil Court having civil jurisdiction and such Civil Court shall execute the same as if it were a decree.
 
2nd NCL has recommended (Para 6.95) that the  Labour Court shall be empowered to enforce their own award as well as the awards of Labour Relations Commissions.

Salaries and allowances and other  terms and conditions of service of Presiding Officers of Industrial Tribunals

(vii)
At  present  no  specific  provision  has  been  made  in the I.D. Act with regard to salaries and allowances and other terms and conditions of service of Presiding Officers. It is, therefore,  necessary to make the matter more explicit by framing rules by the appropriate Government.

It is proposed to make a specific provision in the Act that the Government has the right to decide the terms and conditions for appointment of Presiding Officers.

It is, therefore, proposed to substitute section-7A of the Industrial Disputes Act, 1947 relating to Tribunals to provide for the above.
Notice of Change (Section 9-A) 

(viii)
The Fourth Schedule of the ID Act (Annexure-IV) mentions certain conditions of service for change for which notice is to be given.  It has been represented to the Government that such provisions bring in rigidity and come in the way of effecting rationalisation measures, promoting diversification and reinvestment, thereby affecting the overall performance of the industry.


It is, therefore, proposed that in addition to provisos (a) & (b) of section 9 A  (Annexure-IV) where no notice is required for effecting any such change in the condition of service, an additional proviso (c) be included on the following lines:

‘Involving rationalisation, standardization or improvement of plant or technique which is likely to lead to retrenchment of workers and for which the employer has provided a Voluntary Retirement Scheme (VRS)’.

At present any increase or reduction (other than casual) in the number of persons employed or to be employed in any occupation or process or department or shift is treated as a change in service conditions under item No. 11 of the Fourth Schedule (Annexure-IV) of the Industrial Disputes Act, 1947 and a notice to the workmen is to be served.  As a result of this provision, the employer is not able to re-deploy man-power very easily to enhance productivity and efficiency of the establishment.   It is therefore proposed to delete item No.11 from the Fourth Schedule of the I.D.Act, 1947.

 
2nd NCL has recommended (para 6.82) that there need be no statutory obligation for  employer to give prior notice in regard to item 11 of the Fourth Schedule.  Notice of Change issued under Section 9A should not operate as stay under Section 33.

Direct Reference of Disputes connected with Termination/ Dismissal/ Retrenchment/ Discharge to Industrial Tribunals

(ix)    It is proposed that reference under section 10 of the Industrial Disputes Act to an Industrial Tribunal shall be made with respect to a dispute referred to in this section, only after  grievance has been referred to the Grievance Redressal Authority within an establishment and the decision of the Grievance Redressal Authority is not acceptable to any of the parties to the grievance.  Disputes arising out of dismissal,  discharge and retrenchment or otherwise termination of services  would be provided direct access to Industrial Tribunals for all individual workmen, after exhausting the process of  grievance redressal authority.  These cases need not be sent to the appropriate Government by the conciliation machinery for reference to the Industrial Tribunals.

 
2nd NCL has recommended (para 6.96) that all matters pertaining to indivisual workers, be it termination of employment or transfer or any other matter be determined by  recourse to Grievance Redressal Committee, Conciliation and arbitration/adjudication by the Labour Court. 

Special provisions relating to lay-off, retrenchment and closure

(x)     
Chapter V-B of the Industrial Disputes Act 1947 is concerning special provisions relating to lay-off, retrenchment and closure.  This chapter applies to industrial establishments of factories, mines and plantations employing not less than 100 workmen.  These provisions, inter alia, stipulate that the employers, before effecting lay-off, retrenchment or closure, must obtain prior approval of the appropriate government after following the prescribed procedure.  The existing provisions do not encourage small employers to engage workmen due to the apprehension that they would not be in a position to reduce the number of workmen when they do not have sufficient order or demand in the market for their goods or services.  This provision also discourages domestic as well as foreign interment in the industrial sector.  Lay-off, retrenchment and closure of establishments, therefore, need to be made less cumbersome in the interest of the employers as well as the workers.


The Hon’ble Finance Minister, in his speech while presenting the Union budget for 2001-02, observed that some of the existing provisions in the Industrial Disputes Act 1947, particularly those stipulating prior approval of the appropriate government for effecting lay-off, retrenchment and closure,  had made it almost impossible for the industrial firms to exercise any labour flexibility, and announced that it was proposed that the provisions of Chapter V-B might then apply to industrial establishments employing not less than 1000 workers instead of 100.  The Second National Commission on Labour also recommended that industrial establishments employing less than 300 workmen should be free from the hassles of getting permission of the appropriate government for lay-off, retrenchment and closure.


Amendment of the provisions of Chapter V-B  to raise the number filter to  300 workmen, instead of 100,  is under wide discussion. This  amendment, if carried out,  will lead to higher investment which will in turn result in  growth of employment opportunities. Simultaneously, it will  also attract  foreign companies to invest more in India.


2nd NCL has recommended (Para 6.43) that the term retrenchment should be defined precisely to cover only termination of employment arising out of reduction  of surplus workers.

 
(Para 6.88)   No prior permission is required for lay-off and retrenchment. Chpater VB provisions pertaining to permission for closure should be made applicable to all establishments to protect the interest of workers employing 300 or more workers.

 
(Para 6.91)  The provision for permission to close down an establishment employing 300 or more workmen should be made a part of Chapter VA and Chapter VB should be repealed.  Sixty days notice will be required to be given for retrenchment and closure.

Retrenchment compensation

(xi)   
At present, under Section 25F, a retrenchment compensation of 15 days’ average pay for every completed year of service or any part thereof in excess of six months is admissible to the workmen.  The Hon’ble Finance Minister, in his speech while presenting the Central budget for 2001-02, announced that the separation compensation would be increased from 15 days’ to 45 days’ average pay for every completed year of service, and that the enhancement of compensation would not only help the workmen to sustain him during the period of unemployment but also act as a deterrent on employers to take recourse to retrenchment in a routine manner.  It is, therefore, proposed to increase the retrenchment compensation to workmen from 15 days’ to 45 days’ average pay for every completed year of service.

 
2nd NCL has recommended that (Para 6.88) that all dues of workers have to be first settled as a precondition to retrenchment or closure. In case of closure (a) profit making unit 45 days wages (b) loss making unit 30 days wages as compensation.  Units employing less than 100 workers will have to pay 50 per cent of amount mentioned above as compensation for retrenchment and closure. In case of running sick units  45 days and profit making organizations 45 days retrenchment compensation to become viable.

Power to exempt (Section 36-B)

(xii)
At present the appropriate Government has power to exempt only industrial establishment or undertaking carried on by a department of that Government from the purview of the I.D. Act.  However, for granting such exemption the pre-requisite is that there should be adequate provisions for the investigation and settlement of industrial disputes in respect of workmen employed in such establishment or undertaking or class of establishment or undertaking. It has been observed that many other establishments, over a period of time, have made adequate provisions for the investigation and settlement of industrial disputes in respect of workmen employed in such establishments.  


It is, therefore, proposed to give adequate power to the appropriate Government to exempt, subject to the existence of a machinery for investigation and settlement of disputes, any industrial establishment or a class of industries such as in Export Promotion Zones/Special Economic Zones, Information Technology Parks, etc. from the purview of this Act.  

****

 Annexure-I
Details of the Internal Grievance Redressal Machinery

Individual Grievance  - The grievance redressal procedure may provide for the following:

1)
Grievance Redressal Authority :

(i)
The employer shall provide a Grievance Redressal Authority for the settlement of disputes connected with an individual workman employed in the establishment.  The employer may provide for more than one Authority considering the number of employees and disputes specifying the jurisdiction of the Authority.

(ii)
The concerned workman or his authorised representative may refer such dispute to Grievance Redressal Authority appointed by the employer.

(iii)
The Grievance Redressal Authority shall investigate into the dispute and complete the proceedings within three months and submit his report to the Head of the establishment with a copy to the concerned parties.

2)
Appellate Authority :-

 
The workman or his authorised representative may apply to Appellate Authority aggrieved by the decision of the Grievance Redressal Authority duly appointed by the employer.  Any appeal against the decision of Grievance Redressal Authority shall be disposed of within one month and submit his report to head of establishment with a copy to the concerned workman.

3)
Final Appellate Authority :-

There shall be a Final Appellate Authority duly appointed by the employer, who will hear and decide the matter within 15 days after receiving the application against the decision of Appellate Authority and submit his report to the employer with a copy to the concerned workman. 

*****

Annexure-II

Establishments for which the Central Government is the Appropriate Government - Section 2(a)(i) of the I.D. Act.

(a) "appropriate Government" means-

(i)
in relation to any industrial disputes concerning any industry carried on by or under the authority of the Central Government or by a railway company or concerning any such controlled industry as may be specified in this behalf by the Central Government or in relation to an industrial dispute concerning a Dock Labour Board established under Section 5-A of the Dock Workers (Regulation of Employment) Act, 1948 (9 of 1948), or the Industrial Finance Corporation of India Ltd. formed and registered under the Companies Act, 1956 ( 1 of 1956) or the or the Employees' State Insurance Corporation established under section 3 of the Employees' State Insurance Act, 1948 (34 of 1948), or the Board of Trustees constituted under section 3-A of the Coal Mines Provident Fund and Miscellaneous Provisions Act, 1948 (45 of 1948), or the Central Board of Trustees and the State Boards of Trustees constituted under section 5-A and section 5-B, respectively, of the Employees' Provident Fund and Miscellaneous Provisions Act, 1952 (19 of 1952), or the Life Insurance Corporation of India established under section 3 of the Life Insurance Corporation Act, 1956 (31 of 1956), or the Oil and Natural Gas Corporation Ltd. registered under the Companies Act, 1956 (1 of 1956) or the Deposit Insurance and Credit Guarantee Corporation established under section 3 of the Deposit Insurance and Credit Guarantee Corporation Act, 1961 (47 of 1961), or the Central Warehousing Corporation established under section 3 of the Warehousing Corporations Act, 1962 (58 of 1962), or the Unit Trust of India established under section 3 of the Unit Trust of India Act, 1963 (52 of 1963), or the Food Corporation of India established under section 3, or a Board of Management established for two or more contiguous States under section 16 of the Food Corporations Act, 1964 (37 of 1964), or the Airport Authority of India constituted under section 3 of the Airports Authority of India Act, 1994 (55 of 1994), or a Regional Rural Bank established under section 3 of the Regional Rural Banks Act, 1976 (21 of 1976), or the Export Credit and Guarantee Corporation Ltd; or the Industrial Reconstruction Bank of India Ltd. , the National Housing Bank established under section 3 of the National Housing Bank Act, 1987 (53 of 1987), or an air transport service, or a banking or an insurance company, a mine, an oilfield, a Cantonment Board, or a major port, the Central Government.

****

Annexure-III
Section 2(c) of the Industrial Disputes (Amendment) Act, 1982

2(c), for clause (j), the following clause shall be substituted, namely:-

(i) "Industry" means any systematic activity carried on by cooperation between  an employer and his workman (whether such workman are employed by such employer directly or by or through any agency, including a contractor) for the production, supply or distribution of goods or services, with a view to satisfy human wants or wishes (not being wants or wishes which are merely spiritual or religious in nature), whether or not

(ii) any capital has been invested for the purpose of carrying on such activity; or

(iii) Such activity is carried on with a motive to make any gain or profit, and includes-

(a) any activity of the Dock Labour Board established under Section 5-A of the Dock Workers (Regulation of Employment) Act, 1948 (9 of 1948);

(b) any activity relating to the promotion of sales or business or both carried on by an establishment but does not include-

(1) any agricultural operation except where such agricultural operation is carried on in an integrated manner with any other activity (being any such activity as is referred to in the foregoing provisions of this clause) and such other activity is the predominant one.

Explanation - For the purpose of this sub-clause, "agricultural operation" does not include any activity carried on in a plantation as defined in clause (f) of Section 2 of the Plantations Labour Act, 1951; (69 of 1951); or

(2) hospitals or dispensaries; or

(3) educational, scientific research or training institutions; or

(4) institutions owned or managed by organisations - wholly or substantially engaged in any charitable, social or philanthropic service; or

(5) Khadi Village Industries; or

(6) any activity of the Government relatable to the sovereign functions of the Government, including all the activities carried on by the departments of Central Government dealing with defence research, atomic energy and space;

(7) any domestic service; or

(8) any activity, being a profession practised by an individual or body of individuals, if the number of persons employed by the individuals or body of individuals in relation to such profession is less than ten; or

(9) any activity, being an activity carried on by a cooperative society or a club or any other like body of individuals, if the number of persons employed by the cooperative society, club or other like body of individuals in relation to such activity is less than ten. 
*****

Annexure IV

Section 9A of I.D.Act, 1947

NOTICE OF CHANGE

9A. Notice of change - No employer, who proposes to effect any change in the conditions of service applicable to any workman in respect of any matter specified in the Fourth Schedule, shall effect such change, -

(a) without giving to the workmen likely to be affected by such change a notice in the prescribed manner of the nature of the change proposed to be effected; or

(b) within twenty-one days of giving such notice;

Provided that no notice shall be required for effecting any such change -

(a) where the change is effected in pursuance of any settlement or award; or

(b) where the workmen likely to be affected by the change are persons to whom the Fundamental and Supplementary Rules, Civil Service (Clarification, Control and Appeal) Rules, Civil Service (Temporary Service) Rules, Revised Leave Rules, Civil Service Regulations, Civilians in Defence Services (Classification, Control and Appeal) 
Rules or the Indian Railway Establishment Code or any other rules or regulations that may be notified in this behalf by the appropriate Government in the Official Gazette, apply.

THE FOURTH SCHEDULE

(See Section 9-A)

CONDITIONS OF SERVICE FOR CHANGE FOR WHICH NOTICE IS TO BE GIVEN

1.
Wages, including the period and mode of payment;

2.
Contribution paid, or payable, by the employer to any Provident Fund or Pension Fund or for the benefit of the workmen under any law for the time being in force;

3.
Compensatory and other allowances;

4.
Hours of work and rest intervals;

5.
Leave with wages and holidays;

6.
Starting, alteration or discontinuance of shift working otherwise than in accordance with standing orders;

7.
Classification of grades;

8.
Withdrawal of any customary concession or privilege or change in usage;

9. Introduction of new rules of discipline, or alteration of existing rules except in so far as they are provided in standing orders;

10. Rationalisation, standardisation or improvement of plant or technique which is likely to lead to retrenchment of workmen;

11.
Any increase or reduction (other than casual) in the number of persons employed or to be employed in any occupation or process or department of shift (not occasioned by circumstances over which the employer has no control).
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